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 1.  TIME:  9:00   CASE#: MSC08-02108 
CASE NAME: LUM VS. WILLIAMS 
HEARING ON ORDER FOR SALE OF DWELLING 
( PER OSC FILED 12-27-18 ) 
* TENTATIVE RULING: * 
 
Continued to February 7, 2019 at 9:00 am per request of counsel. 

 

  

 2.  TIME:  9:00   CASE#: MSC15-01743 
CASE NAME: HB CAPITAL VS. BRIDGE 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY JAMES HAMILL 
* TENTATIVE RULING: * 
 
Continued by the Court to February 21, 2019 at 9:00 AM in Department 33. 

 

  

 3.  TIME:  9:00   CASE#: MSC15-01743 
CASE NAME: HB CAPITAL VS. BRIDGE 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY BRIDGE STRATEGIC PARTNERS, LLC, et al. 
* TENTATIVE RULING: * 
 
Continued by the Court to February 21, 2019 at 9:00 AM in Department 33. 

 

  

 4.  TIME:  9:00   CASE#: MSC17-00134 
CASE NAME: DELEON  VS.  EH & BG INVESTMENTS 
HEARING ON MOTION TO SET ASIDE DEFAULT 
FILED BY EH & BG INVESTMENTS INC. 
* TENTATIVE RULING: * 
 
 Defendant EH & BG Investments’ motion to set aside default and default judgment is 
granted, in part.  An excessive default judgment is void.  A default judgment for an amount in 
excess of the prima facie evidence produced at the default hearing is likewise beyond the 
court’s jurisdiction.  See Johnson v. Stanhiser (1999) 72 Cal.App.4th 357, 361-362.  The court 
has reviewed the declaration of Plaintiff and the later submitted medical records and has 
concluded that an error was made by the court.  The default judgment is far in excess of the 
evidence produced at the hearing and hence must be set aside. However, vacating a default 
judgment because it is excessive does not affect the underlying default.  It simply returns the 
case to the default status it had before the erroneous judgment was entered.  See Ostling v. 
Loring (1994) 27 Cal.App.4th 1731, 1743; Behm v. Clear View Technologies (2015) 241 
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Cal.App.4th 1, 17.  Accordingly, the court will set a new prove up hearing for March 19, 2019 
at 8:30 a.m. in Dept. 33. 

 

  

 5.  TIME:  9:00   CASE#: MSC17-00243 
CASE NAME: CORNELL  VS.  ESTATE OF JOHN E. GONZALEZ-MADRID 
HEARING ON MOTION TO TAX POST-JUDGMENT COSTS 
FILED BY VIRGINIA GONZALES 
* TENTATIVE RULING: * 
 
Granted in part.  Costs are taxed in the amount of $550.10, representing reductions of $254 
related to the abstract of judgment and $296.10 in interest.  Plaintiff is therefore awarded 
$1,530.90. 
 
Plaintiff filed and mail-served the memorandum of costs on November 28, 2018.  A motion to tax 
is due within 10 days thereafter, plus 5 days for mailing.  (Code Civ. Proc. §§ 685.070; 1013.)  
Defendant timely served the motion but filed it late.  This does not present a jurisdictional bar to 
its consideration. (Hoover Cmty. Hotel Dev. Corp. v. Thomson (1985) 168 Cal.App.3d 485, 488 
[“a trial court has broad discretion in allowing relief from a late filing where, as here, there is an 
absence of a showing of prejudice to the opposing party”].) There is no prejudice here since 
plaintiff was timely served; only the filing was late. 
 
Post-judgment costs of $254 related to the abstract of judgment are denied and those costs 
taxed.  The terms of the 998 offer and judgment provide that each party would bear its own 
costs. (Rappenecker v. Sea-Land Serv., Inc. (1979) 93 Cal.App.3d 256, 263 [998 judgment is 
consent judgment and “being regarded as a contract between the parties, must be construed as 
any other contract”].) 
 
As to the $1,827 in claimed interest, plaintiff arrives at this amount by first adding the $7,939.89 
in interest accrued on the full $460,000 judgment from May 23, 2018 through July 25, 2018.  
She then deducts the $415,000 payment which leaves $52,939.89 remaining.   Defendant notes 
that the two-month delay was occasioned primarily by plaintiff, who went back and forth as to 
whether to put certain sums in an annuity.  Plaintiff offers no substantive response, and so the 
Court agrees with defendant that no interest should accrue during this period.   
 
But this does not address interest on the remaining principal after July 25.  Taking out the 
$7,939.89 in interest reduces that remaining principal (for purposes of an interest calculation) to 
$45,000.  (Code Civ. Proc., § 685.010.)  At 10% per year, the daily rate is .027%, or $12.15 per 
day.  The Court understands the 126 days to be the period between the July 25, 2018 payment 
and the November 28, 2018 filing of the cost memorandum.  At $12.15 per day, this comes to 
$1,530.90.  Accordingly, the interest amount is taxed by $296.10. 
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 6.  TIME:  9:00   CASE#: MSC17-00243 
CASE NAME: CORNELL  VS.  ESTATE OF JOHN E. GONZALEZ-MADRID 
HEARING ON PETITION TO CONFIRM BINDING FEE ARBITRATION AWARD 
FILED BY FRANCES CORNELL 
* TENTATIVE RULING: * 
 
Denied.  The Court continued this matter pending arbitration, but then the parties stipulated to 
entry of judgment on the entire complaint on May 23, 2018.  That judgment, entered eight 
months ago, is now a final determination of the rights of the parties.  (Code Civ. Proc. § 577; 
see Code Civ. Proc. § 663a [time to set aside/vacate judgment].)  The Court cannot confirm 
further awards in this matter.  (See Nave v. Taggart (1995) 34 Cal.App.4th 1173, 1177 
[once trial court makes judgment, it has “no power to set aside or amend its ruling” except under 
appropriate statutory proceedings].) 

 

  

 7.  TIME:  9:00   CASE#: MSC17-01345 
CASE NAME: OLSON VS. SHANNON B JONES LAW 
HEARING ON DEMURRER TO 3rd Amended CROSS-COMPLAINT of SHANNON B. 
JONES LAW GROUP, INC.  /  FILED BY SANDRA VELLA-ANDRADE 
* TENTATIVE RULING: * 
 
Cross-Defendant Sandra J. Vella-Andrade Demurrer to the Ninth Cause of Action in the 
Third Amended Complaint is sustained without leave to amend.    
 
 
Ninth C/A—Breach of Fiduciary Duty/The Duty of Loyalty 
 
 Cross-Complainant, Shannon B. Jones Law Group, Inc. (“SBJLG”) alleges Sandra Vella-
Andrade (“SVA”) was the Controller of SBJLG from approximately August 2010 through January 
2016.  Cross-Complainant alleges SVA’s responsibilities included handling SBJLG’s confidential 
and sensitive financial matters. SVA knew that SBJLG had placed confidence in SVA’s integrity 
to handle certain financial matters, including review of employee’s time cards.   
  
 Cross-Complainant alleges SVA breached the duty by knowingly placing her own 
interests and those of Christy Olson’s before SBJLG.  SVA allegedly approved overtime work by 
Olson without disclosing the fact to SBJLG and at least once increased Olson’s time creating 
overtime. (Working overtime was strictly prohibited as an office policy unless approved by 
Shannon B. Jones in writing.) Additionally, SVA secretly provided Olson’s time cards to Olson 
without SBJLG’s knowledge or approval. 
 
 Pursuant to CCP § 430.10(e), Cross-Defendant Sandra Vella-Andrade demurs to the 
Ninth Cause of Action on the grounds:  (1) the TACC fails to state facts sufficient to establish the 
existence of any fiduciary duty owed by Vella-Andrade to SBJLG; (2) the Ninth Cause of Action 
fails to state a cause of action entitling Cross-Complainants to relief because there is another 
action pending between the same parties on the same cause of action and purporting to violate 
the same primary right. (CCP § 430.10(c).)    
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   A. Breach of Fiduciary Duty/ Duty of Loyalty 
 
  “The elements of a cause of action for breach of fiduciary duty are: (1) existence of a 
fiduciary duty; (2) breach of the fiduciary duty; and (3) damage proximately caused by the 
breach.” (Broadway Victoria, LLC v. Norminton, Wiita & Fuster (2017) 10 Cal.App.5th 1185, 
1192.) “The beneficiary of the trust has the initial burden of proving the existence of a fiduciary 
duty and the trustee's failure to perform it; the burden then shifts to the trustee to justify its 
actions.”  (Lamonte v. Sanwa Bank Cal. (1996) 45 Cal.App.4th 509, 517.)   
 
 SBJLG still has not alleged facts establishing the existence of a fiduciary relationship 
between Sandra Vella-Andrade and SBJLG.  “There are two kinds of fiduciary duties--those 
imposed by law and those undertaken by agreement. [Citations.]   Fiduciary duties are imposed 
by law in certain technical, legal relationships such as those between partners or joint venturers 
[citation], husbands and wives [citation], guardians and wards, trustees and beneficiaries, 
principals and agents, and attorneys and clients (Barbara A. v. John G. (1983) 145 Cal. App. 3d 
369, 382-383. The court in Barbara A. termed this kind of fiduciary relationship, in which a 
fiduciary duty is imposed as a matter of law, a ‘legally recognized fiduciary relationship.’ (Id. at p. 
383.) (Gab Bus. Servs. v. Lindsey & Newsom Claim Servs. (2000) 83 Cal.App.4th 409, 416, 
disapproved on other grounds in Reeves v. Hanlon (2004) 33 Cal.4th 1140, 1154.)     
 
  Cross-Complainant appears to argue in the Opposition that Vella-Andrade and SBJLG 
had a principal/agent relationship, which gives rise to a fiduciary duty and duty of loyalty 
imposed by law.  "Agency is the relation that results from the act of one person, called the 
principal, who authorizes another, called the agent, to conduct one or more transactions with 
one or more third persons and to exercise a degree of discretion in effecting the purpose of the 
principal.” (Gipson v. Davis Realty Co. (1963) 215 Cal.App.2d 190, 206; Civ. Code, § 2295)  
“‘Witkin explains the difference between an employee (e.g., a coworker) and an agent as 
follows: "It is said that a[n] employee works for his employer, while an agent  also acts for and in 
the place of the principal for the purpose of bringing him into legal relations with third persons.’ 
(2 Witkin, Summary of Cal. Law (9th ed. 1987) Agency and Employment, § 5, p. 24, italics in 
original.)”  (Doe v. Capital Cities (1996) 50 Cal.App.4th 1038, 1047.)     
 
 Although SBJLG alleges SVA was given discretion to handle certain financial matters 
and that SBJLG relied on her and entrusted her to ensure that employees’ time was accurately 
reported, Cross-Complainant has not alleged facts establishing anything more than an 
employer-employee relationship.  One of the distinguishing feature of an agency is that the 
agent has been entrusted by the principal to act in his or her place and to alter the legal 
relationships between the principal and third persons. (Civil Code § 2295.)  There are no 
allegations that SVA was entrusted to act on behalf of SBJLG with third persons or that SVA 
was entrusted to act in situations where SVA was authorized to act in altering the legal 
relationship between SBJLG and third persons. 
 
 Moreover in the agency relationship, “‘The principal must in some manner indicate that 
the agent is to act for him, and the agent must act or agree to act on his behalf and subject to 
his control.’ [Citation.] [Citation.]’   Thus, the ‘formation of an agency relationship is a bilateral 
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matter. Words or conduct by both principal and agent are necessary to create the relationship 
….’ [Citation.]”  (van't Rood v. County of Santa Clara (2003) 113 Cal.App.4th 549, 571.)  Again, 
there are no allegations indicating the formation of agency relationship. Particularly, while 
SBJLG alleges it entrusted SVA with certain responsibilities, there are no facts indicating SVA 
consent to the agency relationship.   
 
 As mentioned above, fiduciary duties may be imposed by law or imposed by agreement.  
Here, it appears that SBJLG attempts to allege in the Ninth Cause of Action that a fiduciary duty 
was undertaken by agreement, wherein SVA by entered into a confidential relationship with 
SBJLG by accepting the position as Controller of SBJLG.  The Third Amended Cross-Complaint 
alleges SVA was given discretion to handle certain financial matters and that SVA knew SBJLG 
had placed confidence in her and entrusted her with confidence and discretion. SBJLG further 
alleges, “Given her responsibilities, position, and superior knowledge regarding these matters, 
SVA had a duty of loyalty to SBJLG and served as a fiduciary for SBJLG.  (TACC, ¶60.)   
 
 These conclusory allegations are insufficient to establish a fiduciary duty.  As the Court 
stated in the ruling on the earlier demurrer, “The essence of a fiduciary or confidential 
relationship is that the parties do not deal on equal terms, because the person in whom trust 
and confidence is reposed and who accepts that trust and confidence is in a superior position to 
exert unique influence over the dependent party.” (Barbara A. v. John G. (1983) 145 Cal.App.3d 
369, 383.) As SBJLG alleges, SVA position was to ensure that employees’ time was accurately 
reported. (TACC, ¶ 60.)  Cross-Defendant describes her position as merely being an employee 
who collects and sends timecards to a third-party payroll vendor.  Again, there are no 
allegations SVA had superior knowledge so that the parties did not deal on equal terms.  SBJLG 
had just as much access to employees’ time cards and ability to verify their accuracy as SBA.  
There are no facts indicating SVA was any position to exert “unique influence” over SBJLG 
because she checked the time cards for accuracy. 
 
  Cross-Complainant has also alleged a breach of the duty of loyalty.  A duty of loyalty is 
inherent in the fiduciary and/or confidential relationship. (Wolf v. Superior Court (2003) 107 
Cal.App.4th 25, 30.) “Every agent owes his principal the duty of undivided loyalty.”  (Sequoia 
Vacuum Systems v. Stransky (1964) 229 Cal.App.2d 281, 287.) As discussed above, Cross-
Complainant has not alleged facts sufficient to establish either of such a relationship between 
SVA and SBJLG.  However, “an employer has the right to expect the undivided loyalty of its 
employees. (Stokes v. Dole Nut Co. (1995) 41 Cal.App.4th 285, 295.)  The duty of loyalty is 
breached, and the breach ‘may give rise to a cause of action in the employer, when the 
employee takes action which is inimical to the best interests of the employer.’[Citation.]” (Huong 
Que, Inc. v. Luu (2007) 150 Cal.App.4th 400, 414.)   
 
 Here, SBJLG alleges SVA breached her duties by knowingly reviewing and approving 
overtime for Olson, without disclosing it SBJLG, increasing Olson’s time on time cards, and 
failing to advise SBJLG of Olson’s discrepancies on time cards. Cross-complainant alleges SVA 
breached her duties to SBJLG by knowingly placing her own interests and those of the former 
employee before SBJLG’s. (Cross-Complaint, ¶ 61.) 
 
 As pointed out in the Reply, Huong Que, Sequoia Vacuum Systems v. Stransky, and  
Fowler v. Varian Assoc., Inc. (1987) 196 Cal.App.3d 34, involved the transfer of the employee’s 
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loyalty to another “master.”  “California law does not authorize an employee to transfer his 
loyalty to a competitor. During the term of employment, an employer is entitled to its employees' 
‘undivided loyalty.’” (Fowler v. Varian Assocs. (1987) 196 Cal.App.3d 34, 41. The facts alleged 
in the TACC do not constitute “divided loyalty” under these cases.   
   
 
 D. Another Action Pending 
 
 A demurrer may lie where “There is another action pending between the same parties on 
the same cause of action.” [CCP § 430.10(c)]  As stated in the previous ruling, the Court is 
inclined to sustain the demurrer on this separate and independent ground.  Cross-Complainant 
alleges a breach of fiduciary cause of action against SVA in the Sixth Cause of Action of the 
First Amended Cross Complaint filed in the action, Sandra J. Vella-Andrade v. Shannon B. 
Jones, et al, Case No. C16-01673.  
 
 Cross-Complainant argued it has alleged two distinct wrongful acts, so that demurrer 
based on another action pending should be overruled. In this case at bar, SBJLG asserts the 
wrongful acts constituting the breach include approving unauthorized overtime payments to 
Christy Olson.  In the other case, the wrongful act includes SVA’s unauthorized charges to the 
company credit care, failure to accurately report her income, and theft of confidential 
information. “‘Even where there are multiple legal theories upon which recovery might be 
predicated, one injury gives rise to only one claim for relief.’ [Citation.]” (Bay Cities Paving & 
Grading v. Lawyers' Mutual Ins. Co. (1993) 5 Cal.4th 854, 860.)  More than one wrongful act 
may invade a single primary right. 

 

  

 8.  TIME:  9:00   CASE#: MSC18-00818 
CASE NAME: DISNEY CONSTRUCTION VS. CITY OF LINCOLN 
HEARING ON MOTION FOR SUMMARY ADJUDICATION 
FILED BY DISNEY CONSTRUCTION, INC. 
* TENTATIVE RULING: * 
 
Before the Court is a Motion for Summary Adjudication (“MSA”) filed by Plaintiff/Cross-

Defendant Disney Construction, Inc. (“Disney”). Pursuant to 437c(t), Disney seeks adjudication 

of the issue of “the proper method to calculate any damages or monies owed Disney 

Construction after the City of Lincoln terminated for convenience Disney Construction, Inc.’s 

work on the SMD1 Sewer Pump Station Project.” Notice at 2:1-3. Defendant/Cross-Complainant 

City of Lincoln (“the City” or “Lincoln”) opposes the MSA. 

For the following reasons the MSA is denied. 

Standard 

Pursuant to Code of Civil Procedure Section 437c(t), “a party may move for summary 

adjudication of a legal issue or claim for damages other than punitive damages that does not 

completely dispose of a cause of action, affirmative defense, or issue of duty....” The party 
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moving for summary adjudication “bears the burden of persuasion that there is no triable issue 

as to any material fact and that he is entitled to a judgment as a matter of law.” Aguilar v. 

Atlantic Richfield Co. (2001) 25 Cal. 4th 826, 850. Moreover, the moving party also “bears an 

initial burden of production to make a prima facie showing of the nonexistence of any triable 

issue of material fact.” Id. 

Evidentiary Objections 

The Court need only rule on those objections to evidence that it deems material to its disposition 

of the motion. Code Civ. Proc. § 437c(q). 

Objections to Declaration of Liam Malone 

1. Sustained. Testimony refers to inadmissible exhibit. 

2. Sustained. Rough draft deposition transcript is inadmissible. Code Civ. Proc. 

§ 2025.540(b). 

3. Sustained. Hearsay. 

4. Sustained. Testimony refers to inadmissible exhibit. 

5. Sustained. Lacks authentication; hearsay. Evid. Code § 1400. 

Analysis 

Disney’s contention that it is entitled to total cost damages is central to the determination of the 

issue it has presented on summary adjudication.  

The total cost method of determining damages is generally disfavored. Amelco Electric v. City of 

Thousand Oaks (2002) 27 Cal.4th 228, 243 (citing Servidone Const. Corp. v. U.S. (Fed. Cir. 

1991) 931 F.2d 860, 861 (“A trial court must use the total cost method with caution and as a last 

resort”)). Under this method, the damages are calculated by subtracting the contract amount 

from the total cost of performance. Ibid. The method is permitted only where the plaintiff is able 

to establish four factors: (1) the impracticality of proving actual losses, (2) the reasonableness of 

the original contract bid, (3) the reasonableness of the actual costs expended, and (4) the 

plaintiff’s lack of responsibility for the added costs. Ibid. Before this method may be used, the 

trial court bears the initial responsibility of determining that each element of the four-part test set 

forth above can be met. Amelco, supra, 27 Cal.4th at 243-44 (citing Aaen, The Total Cost 

Method of Calculating Damages in Construction Cases (July 1991) 22 Pacific L.J. 1185, 1195-

1196, at pp. 1195-1196; id. at p. 1187) (“Courts have developed a four-part test which must be 

met before the total cost method will be used.”) (fn. omitted). If prima facie evidence under this 

test is established, the trier of fact then applies the same test to determine the amount of total 

cost or modified total cost damages to which the plaintiff is entitled. Amelco, supra, 27 Cal.4th 

at 244. 

It is important to note that Amelco declined to decide whether the total cost formula was an 

appropriate method of calculating damages in a breach of public contract case. Amelco, supra, 
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at p. 244. At the same time, however, Amelco did not disapprove of State of California ex rel. 

Dept. of Transportation v. Guy F. Atkinson Co. (1986) 187 Cal.App.3d 25, 32 wherein the court 

approved an arbitrator’s use of a total cost theory of damages against a public entity. See 

Dillingham-Ray Wilson v. City of Los Angeles (2010) 182 Cal.App.4th 1396, 1401, 1409; see 

also JMR Construction Corp. v. Environmental Assessment & Remediation Management, Inc. 

(2015) 243 Cal.App.4th 571, 952 (no legal impediment to plaintiff’s use of total cost method of 

calculating damages where Amelco factors met in public works project). 

On this motion, however, Disney Construction has not demonstrated a prima facie case for 

determining damages based on a modified total cost theory. There is little evidence in the record 

on this motion of (1) the impracticality of proving actual losses, (2) the reasonableness of the 

original contract bid, (3) the reasonableness of the actual costs expended, and (4) the plaintiff’s 

lack of responsibility for the added costs. Amelco, supra, 27 Cal.4th at p. 243-44. As a 

consequence, Disney has failed to meet its burden on summary adjudication.  

The motion is denied. 

 

  

 9.  TIME:  9:00   CASE#: MSC18-00818 
CASE NAME: DISNEY CONSTRUCTION VS. CITY OF LINCOLN 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY CITY OF LINCOLN 
* TENTATIVE RULING: * 
 
Before the Court is a Motion for Summary Judgment or in the Alternative Summary Adjudication 

filed by Defendant/Cross-Complainant City of Lincoln (“the City” or “Lincoln”). The MSJ/MSA 

relates to the First Amended Complaint filed by Plaintiff/Cross-Defendant Disney Construction, 

Inc. (“Disney”). The FAC alleges claims for breach of contract and breach of the covenant of 

good faith and fair dealing, arising out of an agreement for the construction of a new sewer 

conveyance pump system and related work. 

For the following reasons, the MSJ/MSA is denied. 

Standard 

Code of Civil Procedure (“CCP”) §§ 437c(o)(1) and 437c(p)(2) provide the relevant legal 

standard for deciding the MSJ. Section 437c(o)(1) provides, in relevant part: 

A cause of action has no merit if one or more of the elements of the cause of action 

cannot be separately established, even if that element is separately pleaded. 

Section 437c(p)(2) provides, in relevant part: 

A defendant or cross-defendant has met his or her burden of showing that a cause of 

action has no merit if that party has shown that one or more elements of the cause of 

action, even if not separately pleaded, cannot be established, or that there is a complete 
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defense to that cause of action. Once the defendant or cross-defendant has met that 

burden, the burden shifts to the plaintiff or cross-complainant to show that a triable issue 

of one or more material facts exists as to the cause of action or a defense thereto. The 

plaintiff or cross-complainant shall not rely upon the mere allegations or denials of its 

pleadings to show that a triable issue of material fact exists but, instead, shall set forth 

the specific facts showing that a triable issue of material fact exists as to that cause of 

action or a defense thereto.  

In Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, (Aguilar), the California Supreme Court 

clarified the legal principles and standards that apply to summary judgment proceedings under 

Code of Civil Procedure section 437c. “[T]he part[ies] moving for summary judgment bear[] the 

burden of persuasion that there is no triable issue of material fact and that [they are] entitled to 

judgment as a matter of law.” Aguilar, at 850, fn. omitted. Defendants moving for summary 

judgment “bear[] the burden of persuasion that ‘one or more elements of’ the ‘cause of action’ 

in question ‘cannot be established,’ or that ‘there is a complete defense’ thereto.” Ibid.; §437c, 

subds. (o)(2). In such a case, the moving defendants “bear[] [the] initial burden of production to 

make a prima facie showing of the nonexistence of any triable issue of material fact.” Aguilar, 

at 850. 

If the moving defendants meet this burden of production, the burden of production shifts to the 

plaintiffs to make a prima facie showing of the existence of a triable issue of material fact. 

Aguilar, supra, 25 Cal.4th at 850. A triable issue of material fact exists “if, and only if, the 

evidence would allow a reasonable trier of fact to find the underlying fact in favor of the part[ies] 

opposing the motion in accordance with the applicable standard of proof.” Ibid., fn. omitted. 

Request for Judicial Notice 

Lincoln’s unopposed request is granted. Evid. Code § 452. 

Lincoln objects to Disney’s request for judicial notice of the Declaration of Tim Bennett in 

Support of Disney’s Motion For Summary Judgment. That objection is sustained. Disney’s 

request is otherwise granted. Evid. Code § 452. 

Factual Background 

On December 19, 2013 the parties entered into an agreement for the construction of a new 

sewer conveyance pump station and related work for a contract price of $6,223,063.20. UMF 1 

(Ex. D). The public works Contract consists of the Contract Documents, Standard General 

Conditions, Supplementary Conditions and Specifications. UMF 2 (Ex. E). 

During the course of construction, Disney submitted several claims relating to “blasting,” 

“headworks,” and “section 010203.4A.” Ex. J-1 (Claim No.1: blasting); Ex. K-1 through K-53 

(Claim No. 1: blasting); Ex. N-1 through N-5 (Claim No. 2: headworks); Ex. P-1 through P-3 

(Claim No. 3: section 010203.A claim); and Ex. Q-1 through Q-2 (Claim No. 3: section 010203.A 

claim). The parties dispute whether and to what extent Disney disputed the Engineer’s decision 

on any of these claims. See, e.g., DMF 6, 7.  
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Disney Construction submitted a claim to the City Council of the City of Lincoln delivered 

January 5, 2015. Ex. H-1. The claim itself is quite brief and identifies the claim in very general 

terms. The City of Lincoln rejected this claim by letter dated February 23, 2015. Ex. I-1.  

It is undisputed that the City terminated Disney for convenience on June 12, 2015, effective 

June 19, 2015. UMF 8. Mr. Bennett testified that “[a]fter the termination for convenience, [he] 

helped prepared Disney’s termination for convenience costs claim submittal that was delivered 

to the City of Lincoln’s City Clerk’s Office.” Bennett Decl. at ¶ 18. The City received Disney’s 

Termination for Convenience Costs on the Project on December 17, 2015. Lennan Decl. ¶ 2, 

Ex. A. On its face, Disney’s Termination for Convenience Costs was submitted pursuant to 

Article 15.03 of the parties’ Agreement and was broken down by paragraph A.1 and A.2, and 

A.3 and A.4. Bennett Decl. at ¶ 19, Ex. R. Subsequently Disney submitted an updated and 

amended termination for convenience costs submittal on April 1, 2016. Bennett Decl. at ¶ 20. 

Disney did not receive a response from the City of Lincoln to this submittal. Id.  

Analysis 

Summary Judgment as to the FAC in its entirety 

The City of Lincoln argues that Disney’s failure to submit a government claim to the clerk in 

relation to its termination for convenience costs precludes it from seeing damages based on its 

termination. Notice at ¶ 1; Mot. at 6. Disney Construction argues that the legal requirements of 

Government Code § 910 et seq. do not apply because they are supplanted by the claim 

procedures of the contract. Opp. at 7. 

The Government Claims Act imposes several prerequisites to actions against public entities. 

Specifically, Government Code section 945.4 provides that “no suit for money or damages 

may be brought against a public entity on a cause of action for which a claim is required 

to be presented … until a written claim therefor has been presented to the public entity and 

has been acted upon by the board, or has been deemed to have been rejected by the board[.]” 

Gov. Code § 945.4. 

However, taken together, Government code sections 930.2, 930.4, and 930.6 provide authority 

for local entities to develop their own claim procedures in a contract that will exclusively govern 

the claims specified in the contract. See Arntz Builders v. City of Berkeley (2008) 166 

Cal.App.4th 276, 288. Under Arntz, where a contract sets out its own procedure for notifying a 

city of claims against it, that process governs exclusively unless the contract expressly “requires 

the presentation of a statutory claim [under the Act] as well.” Id. at 292. 

The City of Lincoln does not directly address Arntz on reply. Instead, the City argues that 

pursuant to § 930.4 “the contractual claims provision governs only the claims to which it relates.” 

Reply at 7:9-10 (emphasis omitted). As a consequence, the City argues, Disney Construction’s 

claim for breach is not covered by the Contract’s claim procedures. The City simultaneously 

argues that “[t]he Contract’s claim provision required submission of its termination for 

convenience claim and claims for breach within 30 days, with full supporting data within 60 
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days.” The latter argument would appear to undermine the former; it suggests that the Contract 

does have claim procedures which would govern Disney’s breach claim. 

The parties do not appear to dispute the contract or the terms of its claim procedures.  

Article I.A.11 of the contract defines a Claim as “[a] demand or assertion by Owner or Contractor 

seeking an adjustment of Contract Price or Contract Times, or both, or other relief with respect 

to the terms of the Contract. A demand for money or services by a third party is not a Claim.” 

Ex. E-19. 

Here, the contract includes detailed claims procedures for claims in excess of $375,000. 

Ex. E-51. Supplementary Conditions section 10.05.G details the procedure for claims less than 

$50,000 and for claims between $50,000 and $375,000. Ex. E-91, E-92. The contract also 

includes provisions for costs following termination for convenience. Ex. E-66. 

Because the contract between the parties provides detailed claim procedures, the statutory 

claims procedures do not apply, “unless the contract expressly requires the presentation of the 

statutory claim as well.” Arntz, 166 Cal.App.4th at 292 (emphasis in original). Here, the claim 

procedures for claims in excess of $375,000 (Ex. E-51) does not require the presentation of the 

statutory claim as well, and the claims procedures for claims less than $50,000 and for claims 

between $50,000 and $375,000 (Ex. E-91, E-92) mentions Government Code Sections 900 et 

seq. but does not require it (Ex. E-92 (“Following the meet and confer conference, if the claim or 

any portion remain in dispute, the Contractor may file a claim pursuant to Government Code 

Sections 900, et seq.”)).  

The contract in this case contains a detailed claims procedure and does not contain the 

requisite clear statement that presenting a statutory claim is also required prior to filing an 

action. See Arntz, supra, 166 Cal.App.4th at 292 (“It is no great burden for public entities to 

include, in any contract that contains a contractual claims procedure, a single sentence stating 

clearly that a statutory claim must also be presented prior to the filing of an action.”). 

The parties dispute whether Disney Construction complied with the claims resolution procedures 

of the Contract itself. See generally, DMF 11. However, because the Court finds that the 

procedures of the Contract function as a substitute for the government claims procedures 

required under the Government Claims Act (see generally Arntz), and because the City moved 

for summary judgment on the grounds that Disney failed to comply with the Government Code’s 

claim requirements, the City’s motion for summary judgment is denied. 

Breach of Contract 

“[T]he elements of a cause of action for breach of contract are (1) the existence of the 

contract, (2) plaintiff’s performance or excuse for nonperformance, (3) defendant’s breach, 

and (4) the resulting damages to the plaintiff.” Oasis W. Realty, LLC v. Goldman (2011) 

51 Cal.4th 811, 821. 

Lincoln moves for summary adjudication on Disney’s breach of contract claim on the grounds 

that there was no breach; specifically, that terminating Disney for convenience was not a breach 
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and that Lincoln did not breach the contract prior to terminating Disney for convenience. Notice 

at ¶ 3. In Opposition, Disney argues that it “has raised thirty-eight disputed issues of material 

facts” and cites to DMF 2, 17, 19-22, 24, 26-33, 44-48, 51, 52, 54-59, 61, 62-64, and 66. 

Notwithstanding the brevity of this argument (and the fact that Disney’s list appears to include 

undisputed facts, for example, UMF 2), the Court finds that Lincoln has not met its initial burden 

of persuasion with respect to this cause of action. 

It is undisputed that the City terminated Disney for convenience under Article 15.03 of the 

Contract. UMF 24. It is further undisputed that Article 15.03 of the Contract provided a right to 

the City to termination for convenience. UMF 25. There is a dispute regarding whether Lincoln 

failed to pay Disney its termination for convenience costs in violation of the parties’ contract. As 

a threshold issue, for example, the parties disagree which claim procedure applies to this claim: 

Lincoln contends that § 10.05.G applies while Disney argues that the procedures of § 10.05.A-F 

apply. DMF 11. Regardless, it is undisputed that Disney did not receive a response from Lincoln 

following its submission of an amended termination for convenience cost submittal. Bennett 

Decl. ¶ 20. This is the gravamen of Disney’s claim for breach. On Reply, Lincoln argues that 

failure to pay Disney’s termination for cost submission cannot be breach because “[e]ach of 

Disney’s submission[s] contained amounts for claims that were denied prior to termination and 

items specifically deemed not billable by the express terms of the Contract.” Reply at 11. The 

legal basis for this argument is unclear; nevertheless, the Court is not persuaded that Disney 

could not show breach as to those amounts that were neither previously denied nor deemed not 

billable by the express terms of the contract. See Aguilar, supra, at 850. 

Lincoln’s motion for summary adjudication on Disney’s claim for breach of contract is denied. 

Total Cost Reimbursement Theory 

Lincoln seeks summary adjudication on the issue of Disney’s total cost reimbursement 

theory of damages. Notice at ¶ 3. This issue is also the subject of Disney’s motion for 

summary adjudication.  

This issue is addressed more thoroughly in Disney’s motion for summary adjudication, but: even 

assuming arguendo that the total cost formula is an appropriate method of calculating damages 

in a breach of public contract case, Disney Construction has not adduced sufficient evidence to 

establish that the total cost method of determining damages is appropriate here. There is little in 

the record to show (1) the impracticality of proving actual losses, (2) the reasonableness of the 

original contract bid, (3) the reasonableness of the actual costs expended, and (4) the plaintiff’s 

lack of responsibility for the added costs. Amelco Elec. v. City of Thousand Oaks (2002) 27 

Cal.4th 228, 243. 

Because the Court does not find that total cost reimbursement is unavailable to Disney 

Construction as a matter of law, merely that Disney Construction has not made a prima facie 

showing on this record of the four Amelco elements, Lincoln’s motion for summary adjudication 

on this issue is denied.  
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 Breach of the Covenant of Good Faith and Fair Dealing 

The City of Lincoln moves for summary judgment on Disney’s claim for breach of the covenant 

of good faith and fair dealing on the grounds that there can be no breach for exercising the right 

to terminate for convenience, which is provided for by the contract. Mot. at 18. In opposition, 

Disney argues that the breach in question is Lincoln’s failure to pay costs owed under section 

15.03.A of the parties’ contract. Opp. at 18. 

The scope of conduct prohibited by the covenant of good faith is circumscribed by the purposes 

and express terms of the contract. Carma Developers (Cal.), Inc. v. Marathon Development 

California, Inc. (1992) 2 Cal.4th 342, 373. As a consequence, the implied covenant cannot be 

involved to prohibit conduct that a contract expressly allows. Id. at 374.  

It is undisputed that the City terminated Disney for convenience under Article 15.03 of the 

Contract. UMF 24. It is further undisputed that Article 15.03 of the Contract provided a right to 

the City to termination for convenience. UMF 25. Instead, Disney argues that “the City’s failure 

to timely pay Disney the termination for convenience costs as required under the contract is a 

breach of the covenant of good faith and fair dealing.” Opp. at 18:1-2 (italics omitted). On reply, 

relying on Bosetti v. United States Life Ins. Co. in City of New York, the City contends that 

Disney did not plead this theory in the FAC and therefore cannot rely on it to resist summary 

judgment. (2009) 175 Cal.App.4th 1208, 1225 (“The complaint serves to delimit the scope of the 

issues before the court on a motion for summary judgment [citation], and a party cannot 

successfully resist summary judgment on a theory not pleaded.”). 

As plead, Disney’s breach of the covenant of good faith and fair dealing states: 

¶ 49. The conduct of the City deprived Disney of benefits of the Contract, 

including, but not limited to, failing to properly interpret said contract, failing to 

interpret the contract in accordance with the custom and practice of the industry, 

failing and refusing to pay Disney for services Disney provided to the City, 

failing to adequately investigate Disney’s contract claims, and failing and refusing 

to cooperate with Disney by exercising the City’s authority over Disney in an 

unreasonable and capricious manner. 

¶ 50. Disney is informed and believes and thereon alleges that the City’s 

termination for convenience does not meet the good faith standard and Disney is 

entitled to its lost profits on the work not performed as a result of the City’s 

termination for convenience. 

FAC ¶¶ 49, 50 (emphasis added). 

In opposition, Disney points to paragraph 40 of the FAC, incorporated by reference into its claim 

for the breach of the covenant of good faith and fair dealing, which recites Contract Section 

00170, Article 15.03. FAC at ¶ 40. The Court also notes that Disney alleged at paragraph 44 

that “[t]he City failed to pay Disney its termination for convenience costs and refused to provide 

direction to Disney or pay Disney’s subcontractor’s costs, and as a result, the termination for 

convenience costs have increased and continue to increase in accordance with Contract 
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Section 00170, Article 15.03.” FAC at ¶ 44. Disney’s theory regarding the City’s failure to pay 

Disney its termination for convenience costs is not inconsistent with these allegations. This is 

dissimilar from Bosetti wherein plaintiff’s theory sought relief completely absent from her 

complaint. Lincoln’s motion for summary adjudication on Disney’s claim for breach of the 

covenant of good faith and fair dealing is denied. 

Finally, because the Court declines to grant the City of Lincoln’s motion for summary judgment 

or in the alternative summary adjudication on the merits, it need not reach Disney’s argument 

that the motion be denied as a discovery sanction. 

Evidentiary Objections 

The Court need only rule on those objections to evidence that it deems material to its disposition 

of the motion. Code Civ. Proc. § 437c(q). 

Objections to Declaration of Peter Worhunsky 

1. Overruled. Declarant has personal knowledge. 

2. Overruled. 

3. [erroneously identified as 2.] Overruled. 

4. [erroneously identified as 3.] Overruled. 

 

  

10.  TIME:  9:00   CASE#: MSC18-00974 
CASE NAME: KOWLESSAR VS. HOUSING AUTHORITY 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY MARCIA KOWLESSAR 
* TENTATIVE RULING: * 
 
Appear. 

 

  

11.  TIME:  9:00   CASE#: MSC18-01693 
CASE NAME: CARR  VS.  RADD3, INC. 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 
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12.  TIME:  9:00   CASE#: MSL08-07204 
CASE NAME: LN ACQUISITIONS VS. BELVEDERE 
HEARING ON MOTION FOR ORDER FOR SALE OF DWELLING 
FILED BY LN ACQUISITIONS, INC. 
* TENTATIVE RULING: * 
 
Hearing continued to 2/28/19 at 9:00 a.m. in Dept. 33 per Request to Continue hearing received 
in Dept. 33 on 1/29/19. 

 

  

13.  TIME:  9:00   CASE#: MSN18-1998 
CASE NAME: DOCTOR'S ASSOCIATES VS. MANOJ TRIPATHI 
HEARING ON MOTION FOR AMENDED JUDGMENT AND FOR NON-MONEY JUDGMENT 
FILED BY DOCTOR'S ASSOCIATES 
* TENTATIVE RULING: * 
 
Continued to 2/1/19 at 9:00 a.m. in Department 12. 

 

  

14.  TIME:  9:00   CASE#: MSN18-2598 
CASE NAME: RE EUNICE BRAUNER 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
Appear. 
 

  

15.  TIME:  9:00   CASE#: MSN19-0003 
CASE NAME: HAAS VS. ALVARADO 
HEARING ON MOTION TO QUASH OR MODIFY SUBPOENA 
FILED BY JEFFREY HAAS 
* TENTATIVE RULING: * 
 
Appear. 
 

  

16.  TIME: 10:00   CASE#: MSC18-00708 
CASE NAME: CC SAN PABLO VS. MOLER BARBER 
HEARING ON OSC RE: WHY THE COURT SHOULD NOT CONSOLIDATE CASE 
AND CONTINUE TRIAL 
* TENTATIVE RULING: * 
 
Appear. 
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17.  TIME: 10:00   CASE#: MSC18-00708 
CASE NAME: CC SAN PABLO VS. MOLER BARBER 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 

 

  

18.  TIME: 10:00   CASE#: MSN18-1898 
CASE NAME: CC SAN PABLO VS. MOLER BARBER 
HEARING ON OSC RE: WHY THE COURT SHOULD NOT CONSOLIDATE CASE 
WITH C18 -00708 AND CONTINUE TRIAL 
* TENTATIVE RULING: * 
 
Appear. 

 

 

 
ADD-ON 

 

19.  TIME:  9:02   CASE#: MSN17-0844 
CASE NAME: BAUMBACH VS. CSAA 
HEARING ON PETITION TO DISQUALIFY INSURED'S APPRAISER 
FILED BY CSAA INSURANCE EXCHANGE 
* TENTATIVE RULING: * 
 
 

The court requests additional briefing on the following issues: 
 
1. What authority requires an appraiser to make a supplemental disclosure, after his 

selection, of subsequent events that might cause a person aware of the facts to 
reasonably entertain a doubt that the appraiser is able to be impartial, given that the 
disclosure requirements of CCP § 1281.9 do not apply to a party-selected appraiser?  
(See Mahnke v. Superior Court (2009) 180 Cal.App.4th 565, 578.)   

 
2. Why notice to CSAA through service on them of the complaint in the Pearson v. 

CSAA lawsuit in the summer of 2017 did or did not constitute notice to all 
departments of CSAA, including the Large Loss Department, which is in charge of 
the Baumbachs’ fire loss claim; 

 
3. Why Anderson’s knowledge in January 2017 of Pearson’s involvement in the 

Sui/Pearson matter was or was not also notice then to CSAA’s Large Loss 
Department of Pearson’s practice of taking assignments from insureds and his 
involvement in the Sui/Pearson dispute with CSAA; 
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4. The legal authority supporting a petition for disqualification rather than merely a 
petition to vacate the appraisal award, given that Mahnke v. Superior Court, supra, 
180 Cal.App.4th 565 holds that “The disclosure requirements in section 1281.9  . . . 
do not apply to any arbitrator [in] a contested appraisal proceeding [other than] the 
competent and disinterested umpire” and that “sections 1281.9 [imposing disclosure 
obligations] and 1281.91 [authorizing disqualification] do not apply to party-selected 
appraisers in Insurance Code section 2071 proceedings”?  (Id. at 578, 579.) 

 
5. Why the court should or should not permit the appraisal to proceed first, and defer 

any ruling here until CSAA files a petition to vacate the appraisal award, on the 
theory that CSAA will suffer no actual prejudice unless Pearson’s possible bias is 
reflected in a factually unsupported position that the umpire nevertheless adopts. 

 
6. What steps need to be taken before the umpire decides all remaining issues?  When 

is the appraisal process likely to be completed if the court denies the petition or 
defers its ruling until after the award is made?  How much more money does either 
side expect to spend in party-selected appraiser and other costs (not including costs 
of the umpire) to obtain the appraisal award under that scenario? 

 
The briefs (not including any supplemental declarations) shall not exceed ten pages; or 

seven pages for the Reply Brief.  The briefs shall be served and filed on the following schedule: 
 
CSAA’s Supplemental Opening Brief:    on or before 2/7/19 
Baumbachs’ Supplemental Opposition Brief:  on or before 2/14/19 
CSAA’s Supplemental Reply Brief:   on or before 2/21/19 
 
This hearing on this petition is continued to February 28, 2019 at 9:00 a.m. 

 

 

 


